DESIGNING EFFECTIVE AND COMPLIANT
COMPENSATION PLANS IN THE AGE OF THE
GREAT RESIGNATION

December 8, 2021
CohnReznick LLP

MEET THE PRESENTERS
JEFF SHAPIRO, CPA
Partner,
Government Contracting,
CohnReznick - Global
Consulting Solutions
Speaker

DIANA JOSE, CPA
Manager,
Government Contracting,
CohnReznick - Global
Consulting Solutions
Speaker

MARK J. SCHNEIDERMAN, PhD
M&A Due Diligence, Compensation
& Human Resources
CohnReznick Benefits Consultants
Speaker

2

MEET COHNREZNICK – OPTIMIZING PERFORMANCE
CohnReznick’s Government Contracting
Industry practice helps federal contractors
optimize performance by providing strategic
advice on compliance and federal regulations,
while also providing a range of audit, tax, and
business advisory services.

We provide full life-cycle support of your
contract, and as you seek to grow, we help
you stay ahead of the curve by implementing
proactive strategies to increase profitability
and competitiveness, while minimizing the
costs and effects of regulatory
noncompliance.
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MEET COHNREZNICK BENEFITS CONSULTANTS / USI
• Partnership between CohnReznick and USI
- Formed in 1995
- For the purpose of providing world class consulting
services to CohnReznick clients

• Focus on:
- Compensation & Human Capital
- Retirement Plans
- Health & Benefit Plans
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PLEASE READ
Any advice contained in this communication, including attachments and enclosures, is not
intended as a thorough, in-depth analysis of specific issues. Nor is it sufficient to avoid taxrelated penalties. This has been prepared for information purposes and general guidance only
and does not constitute professional advice. You should not act upon the information contained
in this publication without obtaining specific professional advice.
No representation or warranty (express or implied) is made as to the accuracy or completeness
of the information contained in this publication, and CohnReznick LLP, its members, employees
and agents accept no liability, and disclaim all responsibility, for the consequences of you or
anyone else acting, or refraining to act, in reliance on the information contained in this
publication or for any decision based on it.
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AGENDA
• Compensation Planning Post-COVID
• FAR Requirements Related to Compensation

• Compensation Systems and Plans: Regulatory Perspective

6

COMPENSATION PLANNING POST-COVID

SUB-AGENDA
• Background
- Issues of the day
• Key Compensation Decisions
- Market Competitiveness
- Pay Mix
- Incentives
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BACKGROUND
COVID-19 : C-SUITE ISSUES
COVID-19 has had a clear and distinct impact on executive compensation:
• In the 2nd quarter of 2020, when the economic impact of shutdowns began to be felt, it was

common for senior executives to take pay cuts. The reductions were generally in the range
of 20% - 25%.

• Cuts were seen in all areas but were most prevalent in the industries hardest hit – hospitality,
retail, and travel.

• By the 4th quarter of 2020, most of those cuts were restored, and executive salaries are
mostly back to their original (2019) levels.

• For many industries, revenue reductions have continued through 2021. Thus, executive pay

levels generally have been flat from 2019. The trend is not universal. Stronger results in tech
and finance have seen healthy growth in executive pay.

• For example, financial services 2021 bonuses are expected to be up 25% - 30% over 2020.
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COVID-19 : C-SUITE ISSUES
•

Going forward, we can expect executive compensation to generally reflect
organization results. This would be particularly true for senior executive positions.

•

Specifically, that would mean:
- Stable base salaries at organizations that are fully operational
- Continued lower salaries & bonuses at the most affected companies

•

For 2022, outside the affected industries, few companies are contemplating major
changes to their executive compensation policies.

•

The biggest issue for 2022 will be re-calibrating performance goals in light of
changing economic conditions (COVID, supply chain disruptions, inflation, etc.).

•

The other important executive compensation issue will be the role of incentive plans
in the overall mix of pay.
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COVID-19: LABOR FORCE ISSUES
• “The Great Resignation” is creating staffing and wage
pressures in many areas. The most common issues among
our clients include:
- Staying market competitive while controlling costs
- Maintaining Internal equity particularly in a hybrid
workplace
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DON’T DO STUPID THINGS
• We are in a transition
- Difficult to read the environment and market trends
- More important than ever to make fact-based decisions
- DATA – DATA – DATA
- More important than ever to differentiate between high &
low performing employees, so that scarce compensation
resources can be directed where they are most important.
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ISSUE #1
MARKET POSITION
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ANSWERING THE
“HOW MUCH”
QUESTION

QUESTION #1: MARKET POSITION (HOW MUCH?)
Q4
ABOVE
MARKET
75th percentile
Q3
COMPETITVE
MARKET

50th percentile
Q2
25th percentile
Q1

BELOW
MARKET
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• What is the competitive market?
• Where do we want to position our pay vs.
the competition?

• Consider:
- Market share
- Profitability
- Cash flow
- Recruitment & retention experience

ISSUE #2
PAY MIX
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MATCHING
PAY STRUCTURE
TO BUSINESS
STRATEGY

ISSUE #2: PAY MIX
PORTIONS OF THE TOTAL
START-UP
Very long-term
Team-oriented

GROWTH
Short-term profit
Individual performance

MATURE
Stability
Harvest

SALARY

20%

30%

80%

BONUS

0%

60%

10%

LONG-TERM

80%

10%

10%

TOTAL DIRECT COMP

100%

100%

100%
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QUESTION #2: PAY MIX
• Factors to consider
- Life cycle

- Culture
•

Individual vs. team

•

Performance vs. paternal

- Planning horizon
- Market share
- Cash flow (affordability)
- Exit strategy

• In this transition
- Incentive plans are difficult to manage
- Some companies need to conserve cash
- It is particularly important to be competitive on Base Salary
17

ISSUE 3#
INCENTIVE PLANS
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USING ANNUAL &
LONG - TERM
INCENTIVE PLANS
TO DRIVE RESULTS

RE-THINKING THE ANNUAL BONUS PLAN
•

Purpose
- Tie pay to performance
- Motivate desired behaviors and outcomes

•
•

How much of a role should the annual bonus play in the overall pay mix?
Features
-
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Annual performance period
Discretionary vs. fixed formula
Pool (top down) vs. goals (bottom up)
Payout
Performance measures (goals)
• Financial
• Business Development
• Operation Improvement
• Organization Development

need to shorten?
need more flexibility?
need to differentiate key depts?
need to defer for cash flow?
need to adjust metrics and recalibrate hurdles
de-emphasize
emphasize

RE-THINKING THE LONG-TERM INCENTIVE PLAN
• Purpose
- Provide a sense of ownership (align execs with owners)

- Motivate long-term thinking

• Form
- Cash (bonus plan with multi-year performance period)
- Equity (shares, options, interests)
- Phantom (appreciation rights)
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RE-THINKING THE LONG-TERM INCENTIVE PLAN
• What to do with “busted plans”?
- Exercise positive discretion
- Let them run their course and re-consider future cycle designs

• Design Issues
- Restricted Shares vs. Stock Options
- Performance vesting Shares/Options vs. Time Vesting Shares/Options
- Shorter performance periods
- Flexibility of cash vs. cash flow of equity
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OTHER POST COVID ISSUES
• Transparency
• Pay structures for remote work – 81% of companies do not have a postCOVID compensation strategy for remote workers
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PAY TRANSPARENCY
• Wage transparency means that employees have a clear understanding of
how pay decisions are made.
- Does not mean disclosing individual compensation
- Disclosing salary ranges
- Disclosing the merit increase grid
- Manager training / proactive communication
- Total compensation statements
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PAY STRUCTURES FOR HYBRID & REMOTE WORK
•

Universal salary: All employees with the same title are paid the same salary
regardless of location.

•

Headquarters salary: Salaries are based on market pay in the employer’s location.

•

Employee’s location salary: Pay is linked to market rates in the employee’s location.
This is the most common approach.

•

Gainsharing: Companies split the difference between HQ pay and the employee’s
location salary.

•

Special remote pay scale: Establish a pay differential for all remote workers
regardless of location.
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FAR REQUIREMENTS RELATED TO
COMPENSATION

CohnReznick LLP

FAR 31.205-6
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

(a) General
(b) Reasonableness
(d) Form of Payment
(e) Income Tax Differential Pay
(f) Bonuses and Incentive Compensation
(g) Severance Pay
(h) Backpay
(i) Compensation Related to Changes in Prices of Corporate Securities/Ownership
(j) Pension
(k) Deferred Compensation Other Than Pensions
(l) Compensation Incidental to Business Acquisitions
(m) Fringe Benefits
(n) Employee Rebate and Purchase Discount Plans
(o) Postretirement Benefits Other Than Pensions
(p) Limitation on Allowability of Compensation
(q) ESOP
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FAR 31.205-6 FOCUS AREAS
General (Section a)
• “Total compensation for individual employees or job classes of employees must be
reasonable for the work performed…specific restrictions on individual compensation
elements apply when prescribed”

• “Compensation must be based upon and confirm to the terms and conditions of the
contractor’s established compensation plan or practice followed so consistently as to
imply, in effect, an agreement to make the payment”

• Major changes to plan should be presented to cognizant ACO to review allowability
• Because you call it compensation, it doesn’t make unallowable costs allowable (e.g.
Entertainment Allowance)
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FAR 31.205-6 FOCUS AREAS
General (Section a)

• “Total compensation for individual employees or job classes of employees must be
reasonable for the work performed…specific restrictions on individual compensation
elements apply when prescribed”

• “Compensation must be based upon and confirm to the terms and conditions of the
contractor’s established compensation plan or practice followed so consistently as to imply,
in effect, an agreement to make the payment”

• Major changes to plan should be presented to cognizant ACO to review allowability
• Because you call it compensation, it doesn’t make unallowable costs allowable (e.g.
Entertainment Allowance)
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FAR 31.205-6
Reasonableness Definition (Section b)
•

(1) Compensation pursuant to labor-management agreements. If costs of compensation
established under “arm's length” labor-management agreements negotiated under the terms of the
Federal Labor Relations Act or similar state statutes are otherwise allowable, the costs are reasonable
unless, as applied to work in performing Government contracts, the costs are unwarranted by the
character and circumstances of the work or discriminatory against the Government.

•

(2) Compensation not covered by labor-management agreements. Compensation for each
employee or job class of employees must be reasonable for the work performed. Compensation is
reasonable if the aggregate of each measurable and allowable element sums to a reasonable total.
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FAR 31.205-6
Reasonableness Definition (Section b)

• Evaluation must be based on allowable elements
• Test of reasonableness based on factors determined relevant by the contracting officer to
include conformity with compensation practices of others:
- Of the same size
- In the same industry
- In the same geographic area; and
- Engaged in similar non-government work under comparable circumstances
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FAR 31.205-6
• Bonuses/Incentive Compensation (Section f)
- Awards are paid/accrued as per an agreement before the services are rendered or
pursuant to an established plan or policy
- Award basis must be supported
• Compensation Related to Changes in Prices of Corporate Securities/Ownership
(Section i)
- Unallowable!
- Examples include: stock options, stock appreciation rights, phantom stock plans, and
junior stock conversions
- Does NOT include ESOPs
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FAR 31.205-6
• Limitation on Allowability of Compensation (section p)
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Fiscal Year

Compensation Limit

2018

$525,000

2019

$540,000

2020

$555,000

2021

$568,000

2022

$589,000

SO I CAN CLAIM UP TO THE CAP, RIGHT?
•

Probably not…

•

Remember the reasonableness requirements and the need to have plans in
place prior to determining compensation and bonuses/incentive payments
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COMPENSATION SYSTEMS AND PLANS
REGULATORY PERSPECTIVE

CohnReznick LLP

FAR 22 FOCUS AREAS
•

Reminds acquisition officers that labor costs must be reasonable

•

Incorporates rules related to Wage Rate Requirements (formerly Davis-Bacon) and
Service Contract Labor Standards (formerly Service Contract Act)
- Wage Determinations – must be able demonstrate at least minimum wage and fringe

benefits for all qualified workers

•

Other Minimum Wage Standards
- April 27, 2021 Executive Order 14026 - $15 minimum wage for most federal contractors,
effective January 30, 2022
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FAR 22 FOCUS AREAS
•

FAR 22.11 – Professional Employee Compensation
- Professional employees as defined per this subpart includes:
• Accountants
• Actuaries
• Architects
• Dentists
• Engineers
• Lawyers
• Doctors
• Nurses
• Pharmacists
• Scientists
- “All professional employees shall be compensated fairly and properly”
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FAR 22 FOCUS AREAS
•

FAR 52.222-46 shall be used when the contract is >$750k and “will require
meaningful numbers of professional employees.”

•

Requires total compensation plan to submitted with the proposal that details the
process by which salaries and fringe benefits are determined for the contract.

•

Evaluated for:
- Sound management approach
- Understanding of contract requirements
- Offeror’s ability to provide uninterrupted high-quality work
- Impact upon recruiting and retention
- Realism

•

Support should include:
- Date such as national and regional compensation survey

- Studies of professional, public and private organizations
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MORE ON FAR 52.222-46
•

Salary rates/ranges must take into account difference in skills, complexity of various
disciplines and job difficulty

• “Proposals envisioning compensation levels lower than those of predecessor contractors for
the same work will be evaluated on the basis of maintaining program continuity, uninterrupted
high-quality work, and availability of required competent professional service employees.”
- **TAKE NOTE – Executive Order November 18, 2021 – Nondisplacement of Qualified Workers under Service
Contracts
• Right of first refusal for incumbent employees, silent on offering similar pay/benefits
• Rules should be promulgated by May 2022

• “Professional compensation that is unrealistically low or not in reasonable relationship to
the various job categories, since it may impair the Contractor’s ability to attract and retain
competent professional service employees, may be viewed as evidence of failure to
comprehend the complexity of the contract requirements.”
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PROTESTS RELATED TO FAR 52.222-46
•

GAO past interpretations include:
- Agency must evaluate each offeror’s ability to provide uninterrupted, high-quality work, considering
the realism of the proposed professional compensation and impact on recruiting and retention
- For recompetitions – agency must compare awardee’s proposed professional compensation to the
incumbent contractor’s; If awardee proposal has lower compensation than the incumbent, the
agency must further evaluate the compensation plan on the basis of maintaining program
continuity among other considerations.

•

GAO B-419727 (July 2021)
- RFP said realism will not be evaluated but FAR 52.222-46 included
- Protest occurred after award; deemed too late HOWEVER
- Agency still should have done review of the awardee’s compensation plan and compared to the
incumbent contractor’s compensation plan
- GAO recommended a review and re-evaluation of trade off for best value determination
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FEDERAL COMPENSATION AUDITS
•

Department of Labor – Wage and Hour Division
- Fair Labor Standards Act (FLSA)
- Family and Medical Leave Act
- Prevailing wage statues such as Davis-Bacon and Service Contract Act

•

Equal Employment Opportunity Commission (not an audit)
- Equal Pay Act/Title VII/ADEA/ADA
- No pay discrimination based on race, color, religion, sex, national original, age or disability

•

Any Agency
- Specific compensation (full company and/or executives/highly paid employees)
- Compensation system
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COMPENSATION SYSTEM AUDITS
Comprehensive compensation systems audit should address:
•
•
•
•
•
•
•
•
•

Management Reviews
Organization and Assignment of Responsibility
Policies and Procedures for Employee Compensation

Total Compensation Package
Labor Category/Job Family/Pay Grade and Structure
External Equity and Market Comparison
Employee Benefits Programs
Performance Appraisal System (Incentive Compensation)
Training
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COMPENSATION SYSTEM AUDIT FINDINGS
Lack of internal
controls
Discriminatory
Practices
Overly broad
compensation surveys
Pay/Bonus increases
processes improperly
documented
Lack of formal P&Ps
Infrequent missing supporting
documentation
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GOVERNMENT CONTRACTING RESOURCES

For more government
contracting insights, visit our
GovCon360o Resource Center at
CohnReznick.com/GovCon360
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QUESTIONS? CONTACT US
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